STATE OF NEW HAMPSHI RE

STRAFFORD COUNTY, SS. SUPERI OR COURT

The State of New Hanpshire
V.

Davi d Janes

Docket No. 01-S-279-F
ORDER ON DEFENDANT' S MOTI ON TO DI SM SS

The defendant noves to dismss an indictnent for Aggravated
Fel oni ous Sexual Assault returned on April 19, 2001, claimng
prosecutorial vindictiveness. The State objects. For the reasons
stated in this order, the defendant's Mtion to Dismss the
i ndi ct rrﬁnt alleging Aggravated Felonious Sexual Assault is
DENIED.? On Cctober 1, 1998, the defendant was charged with one
count of Fel onious Sexual Assault pursuant to RSA 632-A:3, |V and
one count of Kidnapping in connection with the sane incident.
After a conplicated procedural history not relevant here and after
at | east seven rescheduled trial dates, the parties were prepared
to try the case on April 3, 2001. On the norning of the first day
of trial, counsel for the State inforned the court and defense

counsel of a defect in the indictment he had noticed for the first

! At the final pretrial held in this case, the court
indicated it would grant the defendant's notion and that a witten
order would follow After further research, the court has
concluded that its original decision was in error.



time when preparing for trial the night before. Specifically, the
indictnent failed to allege that the defendant was not the |ega
spouse of the alleged victim

During a recorded bench conference, the State suggested the
def endant waive the defect in the indictnent since the issue was
not in dispute. The State also indicated that were it to
reindict, it would charge the defendant wi th Aggravated Fel oni ous
Sexual Assault in light of the Supreme Court's decision in State

v. Dixon, NNH _ (1999), nmaking over-the-clothes touching a

class A felony. The defendant objected to the State's request for
a continuance to reindict, claimng that re-indictnent for a nore
serious offense, after the defendant's refusal to waive the defect
in the present indictnent, wuld constitute prosecutori al
vi ndi cti veness.

After considering the parties' argunents, the court granted
the State's request to continue both the Kidnappi ng and Fel oni ous
Sexual Assault cases to allow the State tine to cure the defect in
the assault indictnent. In addition, the court denied the
defendant's request to proceed with the Kidnapping charge only.
Finally, the court indicated that it would consider the issue of
prosecutorial vindictiveness in the event the State elected to
charge the defendant with Aggravated Felonious Sexual Assault.

In support of his claimof prosecutorial vindictiveness, the

defendant relies on State v. Marti, NH _ , (1999). In

Marti the Suprene Court found that the prosecutor's decision to



seek additional charges after the defendant successfully attacked
hi s conviction on appeal constituted prosecutorial vindictiveness.

In this case, however, the decision to charge the defendant wth
a nore serious crime occurred before trial. The United States
Suprene Court has recognized a distinction between prosecutoria
decisions to increase charges pretrial and those nmade after a
def endant successfully challenges his conviction on appeal. That
is because, "a change in the charging decision nmade after an
initial trial is conpleted is nmuch nore likely to be inproperly

notivated than is a pretrial decision.” United States v. Goodw n,

457 U.S. 378, 381 (1982).

In Goodwi n, the prosecutor decided pretrial to increase the
charges after the defendant withdrew his intent to plead guilty
and exercised his right to a jury trial. In reversing the | ower
court's finding of prosecutorial vindictiveness, the Suprene Court
st at ed:

[Tlhe timng of the prosecutor's action in this case

suggests that a presunption of vindictiveness is not

war r ant ed. A prosecutor should remain free before

trial to exercise the broad discretion entrusted to him

to determine the extent of the societal interest in

prosecuti on. An initial decision should not freeze

future conduct. . . . [T]he initial charges filed by a

prosecutor nmay not reflect the extent to which an

individual is legitimtely subject to prosecution
ld. at 381, 382 (footnotes omtted).

In this case, the defendant was originally charged wth

Fel oni ous Sexual Assault for touching the alleged victim over the

cl ot hi ng. At the tinme, the State could not legally charge him



W th Aggravated Fel oni ous Sexual Assault. Approxinmately one year
after the original charges were brought, the Suprene Court ruled
in Dixon that over-the-clothes touching of the alleged victims
genital s constitutes Aggravated Fel onious Sexual Assault. Though
the State could have re-indicted the defendant for a nore serious
crinme after Dixon, it chose not to do so because a re-indictnent
"woul d have resulted in a new scheduling order . . . [a]nd because
| wasn't seeking State Prison for this defendant anyway." See
Transcript of Hearing, April 3, 2001, pg. 9.

Once it discovered that an elenent was mssing from the
original indictnent, however, the State was required to re-indict
the defendant in order to cure the defect. Rather than punishing
the defendant for refusing to waive the defect, the State nerely
informed the court that it intended to properly indict the
def endant consistent with the current state of the |aw | ndeed,
it is difficult to inmagine that, in |ight of D xon any prosecutor
woul d charge a defendant under the circunstances presented here,
wi t h anyt hing but Aggravated Fel oni ous Sexual Assault.

It is precisely this type of pretrial decision-nmaking that

the Court in Goodw n concluded should not constitute presunptive

vi ndi cti veness. That is because due process is designed to
protect "not . . . the possibility that a defendant mght be
deterred fromthe exercise of a legal right . . . but rather

t he danger that the State mght be retaliating against the accused

for lawfully attacking his conviction." Id. at 378 (quotations



omtted).
Accordingly, the defendant's Mdtion to D smss the Aggravated
Fel oni ous Sexual Assault charge is denied. The court regrets any

schedul i ng i nconveni ences the change in its decision has caused.

The clerk shall schedule the cases for trial as soon as the

cal endar permts.

SO ORDERED

Date: June 5, 2001

Tina L. Nadeau
Presi ding Justice



